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SHOP exchanges for small employers 
get proposed rule changes on special 
enrollment periods and selection of 
qualified health plan  
In	our	May	2012	Legislative	Update,	we	reported	on	final	rules	
pertaining	to	the	“Exchange	Establishment	Rule,”	which	included	
rules	for	the	Small	Business	Health	Options	Program	(SHOP).	
Under	the	Patient	Protection	and	Affordable	Care	Act	(PPACA),	
that	program	essentially	establishes	an	insurance	exchange	in	
each	state	(as	well	as	the	District	of	Columbia),	generally	separate	
from	an	individual	exchange,	which	small	employers	can	use	to	
sponsor	a	health	insurance	plan	in	which	their	employees	may	
enroll.	While	the	PPACA	defines	“small	employer”	in	this	context	
to	include	employers	with	no	more	than	100	employees,	states	can	
elect	to	limit	enrollment	in	the	small	group	market	to	employers	
with	no	more	than	50	employees	until	January	1,	2016.	At	present,	
it	appears	that	all	states	and	the	District	of	Columbia	define	“small	
group”	as	50	or	fewer	employees	and	it	remains	to	be	seen	which	
states,	if	any,	will	elect	to	extend	their	definition	to	100	employees	
for	years	2014	and	2015.

Special enrollment periods
The	Exchange	Establishment	Rule	included	specific	instructions	
for	“special	enrollment	periods”	when	a	SHOP	exchange	must	
allow	qualified	individuals	and	enrollees	to	enroll	in	or	change	from	
one	qualified	health	plan	(QHP)	to	another	as	a	result	of	various	
triggering	events,	including:

•	 Loss	of	minimum	essential	coverage	(similar	to	a	loss	of	
coverage	under	HIPAA	Special	Enrollment	rules,	but	not	
including	a	loss	due	to	failure	to	pay	premiums,	including	
COBRA	prior	to	its	expiration,	and	situations	that	allow	for	
rescissions	of	coverage)

•	 Gaining	a	dependent	or	becoming	a	dependent	through	
marriage,	birth,	adoption,	or	placement	for	adoption

•	 Unintentional,	inadvertent,	or	erroneous	enrollment	or	non-
enrollment	in	a	QHP

•	 Demonstrating	that	the	QHP	in	which	enrolled	substantially	
violated	a	material	provision	of	the	contract	with	the	enrollee

•	 Gaining	access	to	new	QHPs	as	a	result	of	a	permanent	move

•	 For	a	Native	American,	as	defined	under	by	the	Indian	Health	
Care	Improvement	Act,	at	any	time	once	per	month

•	 Upon	demonstrating	“other	exceptional	circumstances”

The	proposed	rule	modifies	the	Exchange	Establishment	Rule	to	
include	the	following	triggering	events	that	apply	to	group	health	
plans	under	HIPAA	Special	Enrollment	rules:

•	 Losing	Medicaid	or	state	Children’s	Health	Insurance	Program	
(CHIP)	coverage

•	 Becoming	eligible	for	assistance,	with	respect	to	coverage	under	
a	SHOP,	under	a	Medicaid	plan	or	state	CHIP	plan	(including	
any	waiver	or	demonstration	project	conducted	under	or	in	
relation	to	such	a	plan)

In	addition,	the	proposed	rule	changes	the	length	of	the	special	
enrollment	period.	Originally,	the	special	enrollment	period	
allowed	for	60	days	to	enroll,	measured	from	the	triggering	event,	
in	all	situations.	However,	regulators	recognized	that	the	60-day	
period	differed	from	HIPAA	Special	Enrollment	periods	and	is	
proposing	to	align	the	two.	With	the	proposed	change,	the	60-day	
period	will	apply	solely	to	the	Medicaid/CHIP	situations,	while	a	
30-day	period	will	apply	to	all	other	triggering	events.

QHP selection
The	Exchange	Establishment	Rule	also	originally	required	a	SHOP	
to	allow	qualified	employers	to	select	a	level	of	coverage	(bronze,	
silver,	gold,	or	platinum)	in	which	all	QHPs	in	that	level	would	be	
made	available	to	the	qualified	employees	of	the	employer.

For	2014	only,	the	proposed	rule	would	give	state	SHOPs	the	
option	to	allow	employers	to	select	a	level	of	coverage.	For	
example,	a	state	SHOP	might	allow	qualified	employers	to	make	
available	only	a	single	QHP	to	its	qualified	employees,	rather	
than	make	all	QHPs	within	a	coverage	level	available.	Separately,	
a	federally-facilitated	SHOP	will	allow	only	qualified	employers	
to	make	available	a	single	QHP	to	its	qualified	employees	for	
2014.	Starting	in	2015,	a	federally-facilitated	SHOP	will	provide	
a	qualified	employer	a	choice	of	two	methods	to	make	QHPs	
available	to	qualified	employees:	(1)	a	level	of	coverage	(bronze,	
silver,	gold,	and	platinum),	or	(2)	a	single	QHP.

The	Exchange	Establishment	Rule	also	created	specific	rules	for	
SHOP	premium	payment	administration,	including	employer	
billing,	collection,	remittance	to	carriers,	and	maintenance	of	
records.	The	proposed	rule	would	make	compliance	with	those	
rules	optional	for	state	SHOPs	prior	to	2015,	and	applicable	to	
federally-facilitated	SHOPs	only	after	2014.

https://wfis.wellsfargo.com/NewsIndustryInfo/Legislative%20Updates/Documents/050912ab-c_LegUpdate_May2012.pdf
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Proposed guidance issued on 90-day 
waiting period and amendments made 
to certificates of creditable coverage 
regulations
On	March	21,	2013,	the	Department	of	Health	and	Human	
Services,	Department	of	Labor,	and	the	Treasury	Department	
(collectively,	“the	Departments”)	issued	proposed	guidance	on	the	
Patient	Protection	and	Affordable	Care	Act’s	(PPACA)	prohibition	
on	waiting	periods	in	excess	of	90	days.	The	regulations	also	
amend	existing	regulations	under	the	Health	Insurance	Portability	
and	Accountability	Act	(HIPAA),	including	those	relating	to	
preexisting	condition	limits	and	other	portability	provisions,	to	
reflect	changes	made	by	health	care	reform.

Ninety-day waiting period
For	plan	years	beginning	on	or	after	January	1,	2014,	employees	
and	dependents	that	are	otherwise	eligible	for	coverage	under	
an	employer’s	group	health	plan	cannot	be	required	to	satisfy	a	
waiting	period	longer	than	90	calendar	days,	including	weekends	
and	holidays.	A	waiting	period	is	defined	as	the	period	of	time	that	
must	pass	before	coverage	for	an	employee	or	dependent	that	is	
otherwise	eligible	under	the	plan	terms	can	become	effective.

The	90-day	waiting	period	rules	apply	to	both	grandfathered	
and	non-grandfathered	plans.	While	coverage	will	need	to	be	
available	within	90	days	to	comply	with	the	rule,	the	plan	will	not	
be	penalized	if	an	employee	delays	his	or	her	election	beyond	the	
90-day	waiting	period.

Plans	can	still	have	other	substantive	eligibility	criteria	as	long	
as	they	are	not	designed	to	avoid	compliance	with	the	90-day	
limit.	The	90-day	clock	begins	when	the	employee	satisfies	those	
eligibility	criteria.	Acceptable	eligibility	criteria	include	meeting	
certain	sales	goals	or	earning	a	specified	level	of	commission.

Plans	that	condition	eligibility	on	working	full	time	or	working	
a	certain	number	of	hours	in	a	period	may	use	a	measurement	
period	to	determine	whether	an	employee	meets	the	eligibility	
requirements,	provided	that	the	employer	cannot	reasonably	
determine	that	the	newly-hired	employee	will	work	the	specified	
number	of	hours.	In	general,	a	period	will	be	considered	reasonable	
if	coverage	is	effective	no	later	than	13	months	from	the	employee’s	
start	date,	plus,	if	applicable,	the	time	remaining	until	the	first	day	
of	the	next	calendar	month.	Where	cumulative	hours	of	service	are	
required	for	eligibility,	the	plan	may	require	up	to	1,200	hours	of	
service.

Insurers	can	rely	on	eligibility	information	that	employers	or	other	
plan	sponsors	report	to	them	and	will	not	be	deemed	to	have	
considered	to	have	violated	the	prohibition	on	waiting	periods	in	
excess	of	90	days	if	the	insurer:

1.	 Requires	the	plan	sponsor	to	make	a	representation	about	
the	terms	of	any	eligibility	conditions	or	waiting	periods	
imposed	by	the	plan	sponsor	before	an	individual	is	eligible	for	
coverage	under	the	plan	terms

2.	 Requires	the	plan	sponsor	to	update	its	representation	to	
reflect	any	changes

3.	 Has	no	specific	knowledge	of	imposition	of	a	waiting	period	
that	exceeds	90	days

Certificates of creditable coverage
The	proposed	regulations	also	amend	regulations	under	HIPAA	to	
remove	provisions	related	to	preexisting	conditions.	The	PPACA	
already	prohibits	plans	from	imposing	any	preexisting	condition	
exclusions	on	enrollees	who	are	under	19	years	of	age,	effective	
for	plan	years	beginning	on	or	after	January	1,	2014.	Under	the	
proposed	regulations,	plans	will	no	longer	be	required	to	issue	
Certificates	of	Creditable	Coverage	to	offset	preexisting	condition	
exclusions	beginning	on	December	31,	2014.

HHS publishes draft individual 
insurance exchange application and 
employer plan information form
The	Department	of	Health	and	Human	Services	(HHS)	published	
a	package	of	draft	applications	that	will	be	used	by	individuals	
to	enroll	in	public	insurance	exchanges	starting	with	their	initial	
open	enrollment	period	beginning	on	October	1,	2013.	There	are	
two	separate	paper	applications:	a	longer	version	for	individuals	
applying	for	affordability	programs	and	a	shorter	one	for	those	
who	are	not	applying	for	these	programs.	The	longer	application	
requests	demographic	and	financial	information	which	will	be	used	
to	determine	whether	the	applicant	qualifies	for	any	affordability	
programs,	including	premium	tax	credits,	cost-sharing	reductions,	
and	Medicaid.	HHS	also	included	a	draft	document	that	the	
Centers	for	Medicare	&	Medicaid	Services	(CMS)	is	developing	for	
the	online	application	that	would	make	eligibility	determinations	
for	plans	and	affordability	programs.	The	longer	application	
also	includes	a	draft	template	of	an	Employer	Coverage	Form	to	
assist	individuals	with	gathering	the	necessary	information	on	
employer-sponsored	coverage.	It	requests	information	on	the	
employee’s	eligibility	under	the	plan	and	the	employee’s	portion	
of	the	premium.	This	information	is	important	because	a	full-time	
employee	who	receives	a	tax	credit	for	exchange-based	insurance	
coverage	may	trigger	a	penalty	for	the	employer	under	the	“play	
or	pay”	rules	beginning	in	2014.	In	previous	guidance,	HHS	had	
indicated	that	such	a	one-page	template	could	be	presented	to	
the	employer	by	employees	seeking	exchange-based	coverage	or	
employers	could	complete	the	form	in	advance	and	provide	it	to	
employees.

The	application	package	and	supporting	information	(including	
two	video	demonstrations)	are	available	on	the	CMS	website	
at	http://cms.gov/Regulations-and-Guidance/Legislation/
PaperworkReductionActof1995/PRA-Listing-Items/CMS-10440.
html.	The	employer	portion	of	the	form	is	the	last	page	of	exhibit	C.

http://cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS-10440.html
http://cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS-10440.html
http://cms.gov/Regulations-and-Guidance/Legislation/PaperworkReductionActof1995/PRA-Listing-Items/CMS-10440.html
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Massachusetts Wellness Tax Credit
Effective	January	1,	2013,	and	ending	December	31,	2017,	
qualifying	employers	in	Massachusetts	are	eligible	to	receive	a	
state	tax	credit	of	25%	of	the	costs	associated	with	implementing	
a	certified	wellness	program,	with	a	maximum	state	tax	credit	of	
$10,000	per	employer	for	each	fiscal	year.	To	qualify	for	the	state	
tax	credit,	an	employer	must:

•	 Have	500	or	fewer	employees,	the	majority	of	whom	work	in	
Massachusetts

•	 Apply	online	each	year	with	the	Massachusetts	Department	of	
Public	Health	for	certification	of	the	wellness	program	(once	the	
online	application	is	released,	which	is	expected	to	occur	in	late	
spring	2013)

•	 Not	have	been	cited	by	the	Occupational	Safety	and	Health	
Administration	(OSHA)	within	the	past	five	years	for	willful	or	
repeat	health	or	safety	violations

The	Massachusetts	legislature	has	placed	a	limit	of	$15	million	
per	year	on	the	total	wellness	tax	credits	that	may	be	issued	to	
all	employers.	The	tax	credits	will	be	issued	on	a	first	come,	first	
served	basis.	Employers	must	receive	a	seal	of	approval	from	the	
Massachusetts	Department	of	Public	Health	prior	to	filing	for	a	
wellness	tax	credit.

Additional	guidance	is	available	on	the	Commonwealth	of	
Massachusetts	website:

•	 General	information	about	the	wellness	tax	credit 
http://www.mass.gov/eohhs/consumer/wellness/health-
promotion/massachusetts-wellness-tax-credit.html

•	 Program	guidance	for	obtaining	a	wellness	tax	credit	certificate,	
including	a	list	of	qualifying	wellness	expenditures		 
http://www.mass.gov/eohhs/docs/eohhs/wellness-tax-credit/
obtaining-a-wellness-tax-credit-cert.pdf

•	 Criteria	for	a	qualifying	wellness	program 
http://www.mass.gov/eohhs/docs/eohhs/wellness-tax-credit/
criteria-for-wellness-program.pdf

•	 Model	wellness	guide 
http://www.mass.gov/eohhs/docs/eohhs/wellness-tax-credit/
model-wellness-guide.pdf

Please	contact	your	Wells	Fargo	Insurance	representative	if	you	
have	questions	regarding	this	topic.

Colorado Civil Union Act
Effective	May	1,	2013,	the	Colorado	Civil	Union	Act	permits	two	
unmarried	individuals,	regardless	of	gender,	to	enter	into	a	civil	
union,	to	which	the	state	will	extend	the	same	rights	and	benefits	
available	to	spouses,	including	but	not	limited	to	family	leave	
available	under	state	law.

Effective	January	1,	2014,	health	insurance	carriers	will	be	required	
to	cover	parties	to	a	civil	union	as	dependents.	At	this	point,	this	
coverage	will	not	receive	tax-favored	status	on	a	state	or	federal	
level.	Employers	providing	coverage	to	civil	union	dependents	will	
be	required	to	impute	income	to	their	employees	receiving	such	
coverage.

Employers	should	amend	their	leave	and	other	employment	
policies	and	ensure	that	all	insurance	contracts	extend	coverage	to	
comply	with	this	new	law.	

Please	contact	your	Wells	Fargo	Insurance	representative	if	you	
have	questions	on	this	topic.
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